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STATE OF NORTH CAROLINA () RESTRICTIVE AGREEMENT - BUTLER MOUNTAIN ESTATES
COUNTY OF BUNCOMRE ()

THIS RESTRICTIVE AGREEMENT made and entered into this the 8th day of May, 1978, by and
between ELBERT S, BROWN, hereinafter referred .to as "Developer" and the future owners of
lots in the subdivision of land,- sald land hereinafter referred to as "Butler Mountain
Estates," 2

WITNESSETH:

WHEREAS, Developer is the owner of approximately 170 acras of real property located
in Suncombe County, North Carolina, having obtained his interest in said property by
Dead recorded in the Office of rhe Registar of Deeds for Buncombe County, North Carolina,
in NDeed BDook 1089 at Page 171, refctence to which is hereby made for more particular
description; and,

WHUCREAS, the Developer desires to Aivide up a portion of this property for residential
dovalopment of acvreage tracts for the bencfit of such property and for the benefit of

future purchasers and owners of said acreage and that said subdivision property shall be

developed and used exclusively as hereinafter set forth; and,

WHEREAS, the acreage to which these rest:“;iona and covenants shall apply consists
of approximutely 170 acres, more or less, i% to be referred to as "Butler Mountain
sutaces" and {s described as shown on th rtain plat of Butler MHountain Estates as
recorded in the 0ffice of the Register eds for BuncowBe County, North Carolina, in
Fl1at Book 42 at Page 189 and 190, refusgghe to which is lLereby made for wore particular
deseripeion as i1f set out herein in fu

NOW, TIEREFORE, IN CONSIDERATION of the pramises and for the advantage which the
davelaper will receive for the sale of said lots in a restricted subdivision, the
developery for himself, his heirs and asaigns, covenants and agrees and hereby restricts
the above referred to property described us BUTLER MOUNTAIN ESTATES, as follows:

1, Terms of Restrictions. These covenants and restrictions are to be covenants
vwnning with the land and shall be binding on all parties, their heirs, assigus, and
cucrassors in interest, and all parties, firms, corporations, claiwing by through or

undar them until September 1, 1992, at which time such covenants shall be automatically
extewded for cuccessive terms of ten (10) years each unless modified or deleted. The
proiective covenants may be, however, modified or deleted in whole oxr in part at any

tiwe by a properiy recorded and executed instrument signed by written declarations by

the owners of two-thirds (2/3) of the land conveyed in Butler Mountain Estates, provided
the owners intorest represents two-thirds (2/3) of the land area or total acreage of Butler
Hountain Ectates; and that for this purpose each bonafide owner or owners of a lot or tract
of land located, lying and being within the said boundaries shall be constructed to have
ona (1) vote for or agalinst sald written declaratieons; and provided further that such
written declarations shall be July exccuted und recorded in the Office of the Register of
Leeds for HBuncombe County, North Carolinaj; awd provided further that in the event any lot
or tract of land within the boundarjies of Butler Mountala Estates is owned by two or

more persens as tenants by the entirety or as tenants in common, ov otherwise, such

preson shall neverthaless have only one vote for each designated ot ox tract so owned.

2, Remedies for Violation. If the parties hereto or any of them or their heirs or
asaiyne shall violate or attempt to violate any of the covenants and restrictions herein,
it shall be lauful for any other person or persons owning uny real property in Butler
Mountaln Eutatcs to prosecute any proceedings at law or in equity against the person or
persons violating or attempring to violate any such covenants or restrictions and cither
prevent him or them from so doing and/or to recover damages or other dues from such
violation ineluding recasonable attorneys fees.
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3. Invalidation Clause. Invalidation of any of these covenants by judgment or court
order shall in no way affect any of the other provisions which shall remain in full force

and effect.

\

4. Use of Real Property. The parties hereto hereby agree that the propertles herein
specifically described as Butler Mountain Estates upon divigion and sale shall be used solaly
for single family residential purposes during the period of these restrictions and that
the owners thereof will not erect, license, or suffer to be erected, or maintain om Lhe
above described lands or any part thereof any commercial, business or trade venture,
manufacturing establishment, factory, apartmeant house, multiunit dwelling or housc designed
for use by more than one family, or house or building to be used as a sanitarium or hospital
of any kind, or at any time use or suffer to be used any house or building crected
thereon for any such purpose or any purpose whatsoever which may be in any way obnoxious or
offensive to the neighboring inhabitants. No property owner shall maintain, suffer, or
permit upon said land purchased in Butler Mountain Estates any unsanitary, offensive, or
unsightly condition arising or growing out of any cause whatsoever and will not maintain,
suffer, or license to exist on said land any nuisance of any naturc whatsoever. A private
business office may be maintained within a single family dwelling constructed upon the
property provided no advertising signs are located on the outside of the dwelling or on the
surrounding property and provided no customers or patrons are required to visit the
dwelling for business purposes.

5. REasenments.

A. An easement fifteen feet in width is reserved along and within all perimeter
property boundaries ofmel tract of land conveyed in Butler Mountain Estates for
the installation ang intena.nce of appropriate utilities, draiunange purposcs, and
for hiking and brifle)Prails.

B. The developas:;Lrther reserves the right to subject the real property in this
subdivision to a contract with Carolina Power and Light Company for the installation
for underground electric cables and/or the installation of street lighting, either or
both of which may require an initial payment and/or a continuing monthly payment to
Carolina Power and Light Company by thc owner of €ach building.

6. Rights-of-Way, Roads, and Road Maintenance.

A. All property to be conveyed by the developer in Butler Mountain Estates, for
rasidential purposes as hereinabove described shall bave access to and from their
property within the boundaries of Butler Mountain Estates by means of a private

road having a right-of-way sixty (60) feet in width. ad or roads shall be
constructed by the developer and shall consist of grave) roads which will not be
constructed to such standards as to be included for accgptance in the secondary road
system nalntenance program as required by the North Car linh\Dapartment of Trans-
portation. The private roads to be constructed by the developer shall upon completion
be maintained as hereinafter set forth by the property owner purchasing property in
Butler Mountain Estates.

B. For the purposc of maintaining all private roads constructed in Butler Mountain
Eatates, each and every purchaser and property owner in accepting a deed for
property in Butler Mountain Estates covenants and agrees to be solely responsible for
and perform such annual maintenance as may be reasonably nccessary for ingress,
egress, and regress from their respective properties located in Butler Mountain
Estates to Webb Cove Road, a state mainctained public road designated as state road
#3123. 1In order to share equally in the annual maintenance expense, each and every
property owner purchasing property in Butler Mountain Estates covenants to pay
annually their prorata share of the costs of maintaining the privacte roads constructed
in Butler Mountain Estates in an amount equal to their respective acreage and
property relative to the amount of property in the entire development which has been
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sold by the developer prior to the annual asscssment date, multiplied by the cost of
said maintenance. The calendar date for purposes of determining the anpual assess-
ment shall be December 31 of each year.

C. Failure to pay the annual assessment for the maintenance of the roadways within
Butler Mountain Estates whem same shall become due, shall constitute a lien upon
the property of cach individual property owner who has failed to contribute and the
same may be cuforced in quity as the case of any lien foreclosure. Such anmnual
agsescuent shall acerue to the benefit of and may be enforced jointly and severally
by the other purchasers of property in Butler Mountain Estates by the developer or
by an association of property owners if one should be formed.

D. The developer at any time reserves the right to porform such additional maintenance
and make further improvements to the roadways constructed in Butler Mountain Estates -
at no cogt to the property owners if same shall in his opinion become necessary for

the further development of Butler Mountain Estates.

E. The develaper hereby reserves unto himself, bis heirs and assigns, in common with

all other persous who may hercaftear purchase property from the Grantor in Butlar

Mountain Estates or lands adjoining same, a perpetual road right-of-way casement sixty(60)
fect in width for those roads constructed in Butler Mountain Estates and specifically
incluting the roadways designated on the plat of Butler Mountain Estates heretofore

raferred to.
7. Sovage Disposal., All future pmpe@m shall dispose of sewage by either a
vegulav sewage systen or by septic tanks p ed said systems are approved in advance of
installation by the appropriate local go tal agency. e

8. Houeina, Consrruction and Set-Rack Requirements. No structure or building shall
be erected, altered, pluced, or permitted to remain on any property or tract of land
conveyed in Putler Mountain Estates other than one detached single family dwelling,
permanent in nature, the habicable floor space of which, exclusive of basenents, porches,
phrazes, Ls less than 1,100 square feet on the main level of said residence. Appropriate
ancillury buildings, including guecst houses, barns and stables, in keeping with the
avculteeture of the principal building, shall be pormitted; provided, however, that no
used or previously erccred or temporary house stcucture or non-permanent out-building shall
be placed, arected or allowed to remain on any of the land except during comstruction
periods. No dwelling house shall be occupied in any manncr prior to its completion nor
shall sy residence when completed, be in any manner ozcupied until made to comply with
che approved plansg, the requirements herein, and all other covenants, conditions, reserva-
tinus und restrictions herein set forth. All construction shall bo completed within one
year Lrom Lhe start thereof, provided that the developer und/or Property Owners Association
way extend such time whon in its opinion the conditions warrant such extension. No building
or wny struetnve, whother temporary or permanent, erected on said land conveyed in Butler
Movntain Estntes shall be erected nearcr than twenty-five (25) feet to any adjoining or
common boundary line. For the purpose of this covenant, eaves, steps, and open proches
shall be considered as part of the building.

9. _Approval of Plans. All palsn for the construction of private roads and driveways
and all building plans Ffor any building, fence, wall or structure to be erected upon any
property and the proposed location thereof upon such property and any changes after -
appoovil thercof, and any remodeling, reconstruction, alteration, or addition te any
building, voud, driveway or other structure upon any property conveyed shall require the
appyoval of Lhe developer and/ox Property Owncrs Association. Before beginning the construct=
ton of any road, driveway, building, fence wall or other structure whatsoever or remodeliug,
reconstriction, or altering such road, driveway or structure (this is applicable only to
chunpges on the exterior structurc) upon any property, the person or persons desiring to erect,
coustruct, or modify the same shall submit to tha developer and/ox Property Ouncrs Associa-
tion duplicate copica of a complete set of road or driveway plans showing the locations,
courses and widths of same amd duplicate copice
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of a complete set of building plans and specifications for the buudm&lzﬁ-‘flnlddualr-,éo‘;u
othexr structure as is applicable, go desired to be eracted, constructed, or modificd. No
structure of any kind, the plan, clevations, and specifications which have not received
the writton approval of the developer and/or Property Owners Association and which doas
not comply fully with such approved plans and specifications, shall be erccted, constructced,
placed, or malntained upon any lot. Approval of such plans and speci fications ghall be
evidenced by written endorsement on such plans and specificationg, a copy of which shall
be delivered to the owner or owners of the lot upon which the prosepeccive building, road,
drivoway, or other strxucture is contemplated prior to the beginning of such construction.
The developer and/or Property Owners Association shall not be responsible for any
structural defect in such plans or specifications or in any building or structure erected
according to such plans and specifications.

10. Suldivision of Lots and Rights-of-Way. None of the lots or properties conveyed
in Butler Mountain Estates shall at any time be divided or subdivided into less than two
(2) acres in gize. No single family dwelling shall be located on lots less than two (2)
acres in size. Lots # 1 and 48 as shown on the plat hereinabove referred to shall not be
subdivided but @ single family dwelling may be constructed upon sawe, Except for the
roads constructed by the developer and casements of public record no ' future property owner
ehall grant a right-of-way across his property to an owner of property whose land is
contiguous to the outer perimeter boundary of Butler Mountain Estates for the purpose of
obtaining access to a public road.

11. Ruisance. No mobile home or trailer, whother single, double, or otherwisge in
construction, or any other structure of a temporary charactey including the placemeat of
a tent or shack on the premisgs, ecither temporary or permanent in nature shall be allowed
on any of the properties nd devcloped in Butler Mountain Estates. This shall not
restrict, however, ov canping provided it is rocreational in nature and limired in
duration. No signs o r advertising shall be displayed on any lots unless the sizo,
form and number of sﬁ}ra first approved in writing by the developor, and/or Property
Owners Association. refuse, trash, junk cars, stumps, vile or unsightly object shall
be allowed to be placed or suffer to remain anywhere upon propcrty located in Butler
Mountain Estates. ;

12. DProbibited Activitics. Use of motorcycles and motorbikes shall be permitied by
fulure owners of property in Butler Mountain Estates only on the roads constructed in
Butler Mountain Estates and on the property of the individual pProperty owners. No individ-
ual property owner shall grant a right-of-way or permit a property owaner whoge property
lies adjacent or contiguous to Butler Mountain Estates to cross his property for purposc
of gaining access by motorcycle to roads comstructed in Butler Mountain Estates. 7This
shall not prohibit future property cwners of lands located in Butler Mountaln Estates rrom
using motorbikes or motorcycles within the boundaries of their own respective property
provided the noise generated by such activity {s not unusually burdensome or cxcessuively
loud. Upon complaint by other property owners in the event the activity is unusually
burdensome becauase of noige, dust or other reasonable cause, the developer, and/ox Property
Ownexs Agsociation upon receiving a complaint, shall advise the offending property owncr
in writing that such activity constitutes a nuisance and a violation of this restrictive
agreement, Further, no substance, thing or material sghall be kept upon any property in
Butler Mountain Estates that will omit foul of obnoxlious odors or will cause any noise
that will or might unreasonably disturb the peace, quiet, comfort or serepity of the
occupants or persons owning property.in Butler Mountain Estates surrounding property.

13. Land sold and developed in Butler Mountain Estatas shall not be usad by the
futura owncrs of same for purposes of conducting a cormercial farming venture or for the
purpose of maintaining stock or fowl. The keeping of horses shall be allowed provided
same shall not interfere unreasonably with the general health and welfare of property
ownars 8o as to constitute @ nuisance.

14. Appearance and Maintenance of Property. All future property owners shall
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maintain their property with consideration of its appearance to the other property owners,
preserving insofar as possible the natural beauty of the property.

15. Property Owncrs Associntion. Upon the sale by the developer of fifty (50%) percent
of the acreage making up Buctler Mountain Estates, a majority of the property owners who
have purchased property for the purpose of maintaining roads, traffic control, general
plauning within roadway areas, and all common community services of every kind and nature
required or desived within the subdivision for the general use and benefit of all property
owuers, may create a Property Owners Association, Following the creation of gaid Property
Ounara Assoclintion, all subsequent purchasers shall automatically become members of said
aszociation and shall be bound by the terms and conditions of said association as may
be contained in its charter and bylaws. The association shall be nonprofit in nature
and shall be created for the sole purpose of insuring the reasonable majintenance of all
voads coustructed in Butler Mountain Estates; for the purpose of prorating the <costs of '
mafntenunce equilly between all property owners in accordance with the formular liereinahove
described 1in Parparaph 6B or in accordance with any other formular provided it receives the
approval of seveuty-five (75%) pexcent of the membership of the Property Owners Association;
and for the purpose of approval of plans as set forth in Paragraph 9 and for the purpose
of entorcing the covenants of this restrictive agreement. The developer further reserves
the right to grant and convey all his rights to enforce these covenants, conditions,
reservations, and restrictions, including the approval of plans under the provisions of
Pacageaph 9, at such time as a Property Ownors Association shall be created, Upon such
couveyauce and grant, the Properby Owners Association shall have and succeed to all
rlhts and duties with the same powers as if the aasociation had been named as the
devaloper herein,

IN WITKESS VHEREOF, the parties to this agreement have hercunto set their hands and
seals the day and year first above written. !
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ELBERT 3,
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ﬁ t’ ROTHY S. BRO
STATE OF NORTH CAROLINA, COURTY OF BUNCOMBE

1, Joanet M, Worley s @ Notary Public of said State County, do hercby
certify chat FLBERT S, BROW: and wife, DOROTHY S. BROWN .pérsonakly appeared befare ne

this duy and acknowledged the due exccution of jthe !orbgolng instr { A5
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